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JUDGMENT

Mrs Zimbani Makuleni, the appellant, was employed by Standard Bank, the
respondent, as a branch manager. She was suspended on 28 August 2017 and
dismissed on 12 January 2018 for misconduct. A commissioner of the CCMA
gave an award on 12 October 2018 that she had been unfairly dismissed and




ordered her reinstatement with full retrospectivity. In a review of that decision,
the Labour Court on 22 September 2021 set aside the award and declared that
she had been fairly dismissed. This appeal lies against that order of the Labour

Court. The appeal was heard almost five years after the dismissal.

[2]  The test for reviewing and setting aside an award of the CCMA is wheth@fl“thg.-“'
& b &

3

decision reached by the commissioner is one that no reasonable pirsohigquwb
have reached. The proposition has been articulated so often th_’a’t ltls\ngw tP@
Nonetheless, this case is an example of the test being mi@ﬁﬁli&@i\‘zﬁﬁé}ﬁthe
Labour Court being misled into treating the case for armv%ésjlf; ere an
appeal. In our view, the Labour Court was in error to hage set tf& award aside.
It is therefore appropriate to revisit the leading authoritieéﬁgﬁ%r to set out the

essentials of the review test. \\-I‘__:

[8]  The critical approach to reviews that turgon
by Murphy AJA in Head of Depan‘nél\vt @Ea%&@ation v Mofokeng & others! at

B f

paras [30] to [33]. The significa;;%p%é“a%§.§r‘)e emphasized:

‘I30] The failure b@fﬁ%tbft@or to apply his or her mind to issues which are

material to ﬁﬁé{ermihétion of a case will usually be an irregularity.
Howev&'{&"%s;g;_.s&reme Court of Appeal (the SCA) in Herholdt v
,N_‘gdbanléﬁa (Cb%gress of SA Trade Unions as Amicus Curiae) and this
{40\}1 in ébld Fields Mining SA (Pty) Ltd (Kloof Gold Mine) v

LN %ﬁ@on for Conciliation, Mediation & Arbitration & others have held
Qs

.“‘\\t:ﬁﬁa before such an irregularity will result in the setting aside of the
N ‘

' . . -, . . .
2a .« award, it must in addition reveal a misconception of the true enquiry or

.r’;- \ \\.N 4
( Y result in an unreasonable outcome.
NS
y

< , =N = [31] The determination of whether a decision is unreasonable in its result is
«%\\\Q\\‘:\/jf an exercise inherently dependent on variable considerations and
'\1\4:“"’“*&-,;\/ circumstantial factors. A finding of unreasonableness usually implies
\\ that some other ground is present, either latently or comprising manifest

p 4 unlawfulness. Accordingly, the process of judicial review on grounds of

unreasonableness often entails examination of inter-related questions

of rationality, lawfulness and proportionality, pertaining to the purpose,

1(2015) 36 ILJ 2802 (LAC) at paras [30] — [33].



basis, reasoning or effect of the decision, corresponding to the scrutiny
envisioned in the distinctive review grounds developed casuistically at
common law, now codified and mostly specified in s 6 of the Promotion
of Administrative Justice Act (PAJA); such as failing to apply the mind,
taking into account irrelevant considerations, ignoring relevant{?"-:._;\

considerations, acting for an ulterior purpose, in bad faith, arbitrari]&"'éf’j\
y A

capriciously, etc. The court must nonetheless still consider wh

apart from the flawed reasons of or any irregularity by the arbltra\t@rJ thg_
result could be reasonably reached in the light of the Lssuiand h |
evidence. Moreover, judges of the Labour Court srﬁt;luld ké@ n fﬁlnd
that it is not only the reasonableness of the outcame thlch |s§ubject to
scrutiny. As the SCA held in Herholdt, §1e arbqﬁrator must not

misconceive the enquiry or undertake the enq@ty 1@/3 misconceived

manner. There must be a fair trial of@e issues.

\
('\

[32] However, sight may not be lost of ‘tgg:mtentlon of the legislature to

restrict the scope of rewew when |t\enacted s 145 of the LRA, confining

review to 'defects' as déf _@d in, P 145(2) being misconduct, gross

irreqularity, exceglnq Eowen;r%d improperly obtaining the award.

moFeis} required. To repeat: flaws in the reasoning of the
arbltrator‘ evldefﬁ’ced in_the failure to apply the mind. reliance on

__,,;"3{rrqievant égnsmeratlons or the ignoring of material factors etc must be
m:ﬂ_wnh the purpose of establishing whether the arbitrator has
> "_tldertaken the wrong enquiry, undertaken the enquiry in the wrong

%anner or_arrived at an unreasonable result. Lapses in lawfulness.

- Iatent or _patent irregularites and instances of dialectical

unreasonableness should be of such an order (singularly or

cumulatively) as to result in a misconceived enquiry or a decision which

no reasonable decision maker could reach on all the material that was

before him or her.

\wj\‘ [33] Irreqularities or errors in relation to the facts or issues, therefore, may

or may not produce an unreasonable outcome or provide a compelling

indication that the arbitrator misconceived the enquiry. In the final

analysis, it will depend on the materiality of the error or irreqularity and




[4]
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its relation to the result. Whether the irreqularity or error is material must

be assessed and determined with reference to the distorting effect it

may or may not have had upon the arbitrator's conception of the

enquiry, the delimitation of the issues to be determined and the ultimate

have resulted, it will ex hypothesi be material to the determination of{ﬁe\

dispute. A material error of this order would point to at least @ i
facie unreasonable result. The reviewing judge must then have
to the general nature of the decision in issue; the ran,ge Q\relev t
factors informing the decision; the nature of the c&npetmﬁl\lr‘ﬁ@rests
|mpacted upon by the decision; and then askm r a r@sonable

token, an irregularity or error mawal to e

may constitute a mlsconc%p}lon g&mtﬁre of the enquiry so as to
lead to no fair trial of theﬁ’kssu wm\ the result that the award may be

set aside on that &e a' e Tlﬁ arbitrator however must be shown
to have diverted f& :

and as a reaqyﬁé_""

c?;nm|ssw‘ner must not vield to the seductive power of a lucid

i ].'-”fhe‘%sult could be different. The luxury of mdulglng in that

-"‘;‘;ii‘l'he allegations of misconduct upon which a disciplinary enquiry found the

appellant guilty were as follows:

It is alleged that you have conducted yourself in a manner that is in
breach of your contract of employment, your duty of good faith towards
Standard Bank and your subordinates and have created an

environment that is hostile at Centurion Branch, in that:

!@

. . . [[c4
outcome. If but for an error or irregularity a different outcome would¢”




1.1 You communicate with your subordinates in a manner that is

disrespectful, offensive and childish.

1.2 You shout at your subordinates using inappropriate words o
(vulgar language) in front of their colleagues and the customers //4\/

¥ %
of the bank, Py AN
’r i _; \Q

1.3  You fail to motivate your team and to value the ideas r%eﬁ\@ -
certain of your subordinates. This has resulted wigh [S/cmurg

subordinates feeling uncomfortable and worthlmf\\ui

[6] Some observations about this formulation are apprpwté;\ Plawly, it is

composed of generalised conclusions and bereft of a sn@Q\le corﬁrete allegatlon
of fact. A request for further partlculars was de facto refusethin#h answer which

upon which they were each led in e\{&e@g Tk;e statements variably alluded to
A
some concrete factual allegat&ns a;ﬁd thy, to generalised grievances. All

the incidents alleged or gnevanceg\descnbed therein were in the context of the

appellant’s role as a manager g|V|ng directions or correcting or rebuking staff

[7] Arequestb
not cha&e )
regigt. Wﬁ@\i?@?@o often gI|ny |mag|ned that a matter mvolvmg only dlsputes of

W|thout the utlllty of legal expertise to adduce the cogent evidence coherently
Q{;"i‘;\‘mand conduct cogent cross-examination eludes me. The hearing took several
‘:’ }ys. There are 1287 pages of evidence, much of it disorganised and

¥ sometimes waffling.

The respondent’s case was presented by Mr Abie Phooko, an Employment
Relations Manager of the respondent, who cross-examined the appellant. It
was apparent that the appellant and Mr Phooko already knew one another, and

the evidence is occasionally peppered with asides evidencing this



acquaintance. The leading of the evidence and the cross-examination of the
appellant by Mr Phooko was what is to be expected from a layperson. The
leading of evidence was reasonably coherent, being structured upon the
reading of the statements mentioned into the record, but predictably the /
witnesses wandered off the point and often, but not always, offered no actual Q\ N
substantiation of the key grievance and were not brought back to the inﬁt ln,.k, |

issue, leaving it to dangle. The cross-examination of the appellant was‘f% sl

unhelpful in achieving the legitimate objectives of cross-examination, 07%\)

descending into arguments and the inappropriate soliciting oféplnlms Yt Z
] |

[9] The appellant, as she was obliged to do by the ‘ ruling,

presented her own case and cross-examined the wﬂne&es c@led to support

the allegations, all of them being her subordmate staff é’f’fﬁe branch. The
appellant herself gave her evidence in Chl‘&f |n a\gamemg fashion, often little
\Erltlmsms she faced and,

more than an indignant denial of the | /gmpo‘l{&\)fé
although not entirely fair to charac@ﬁ'se /§s s{keam of consciousness, left the

trier-of-fact with a disorganised bg8 Y comment and opinion. Her stout

efforts at cross-examination of\ﬁnew tnes§es were often ineffective for want of
any expertise to engag@ st é@xermse but in confronting the witnesses
with either a challwe ’t‘@\g,ubstantlate the generalised grievance or by
introducing the cont%xjc m%ted from the initial complaint by the witness,
occasmnal% su_pceede% in procuring some concessions which diluted the
import of tig, campiaint. These observations are made because it is relevant to
take. stock*\afwgat the commissioner had before him to work with and upon

h\%& ren/&r an award.

&
iy
[

[1Q3L K%Itltude of incidents mentioned by the several witnesses were supposed

‘\\ m/e occurred during a period of up to two years prior to her suspension and
t“‘h W 4 many, but not all, were only vaguely located in time. The tenor of the appellant’s
“57’ defence was threefold: (1) to deny certain alleged incidents occurred at all; (2)
Y to admit certain other incidents but to offer a rebuttal of the interpretation placed
on them by the withesses; and (3) to respond that she had no recollection of an

alleged incident but to deny that the spin put on it by the witnesses was

appropriate.



?\

The Award

[11]

[12]

The two critical issues for decision by the commissioner were the credibility and

the reliability of the various witnesses. He was conscious that an onus rested

on the respondent to prove its case, an important dimension of the overallg

controversy. Ultimately, the commissioner concluded that the version of »ﬁe‘

\’

£

appellant was preferable to that of her nine accusers, because it wa§\ im I:u$ =

assessment, more probable.
\\ ‘)

In addition, the commissioner was critical of the respondent’s attltu& towards
sanction, even on the premise of the misconduct having w @foven f)ecause
the personal circumstances of the appellant were no%g\ in hla‘xwew properly
weighed. This included her 23 years of exemplary sermfﬁ'hls aspect is
addressed discretely hereafter.

The Review Court VV

[13]

The Labour Court’s view of the caseW’éred wdm that of the commissioner. As
shall be addressed hereaﬁ% th@fe a{e serious flaws in the reasoning
articulated in the judgm\}ﬂo@Aever what is immediately deserving of
emphasis is that even if ﬁerspectlve of the Labour Court is plausible and
reasonable, that is a@m%ﬁﬁnt reason to displace the award in terms of the
review test %Qiis:id @\Emve To meet the review test, the result of the award
has to be gious that, as the test requires, no reasonable person could
reach suw a\" it 1

Y
awar&\that méets the threshold test for review.
e \ /'r

esult. In our view, no material criticism can be advanced of the

[14] “(Two n}édlrectlons by the Labour Court are glaring.

/‘/

\ 3 \\\,::::V?

A

@ ﬁihe first misdirection is the notion that it could accept that the appellant's

b subordlnate staff who were witnesses against her had no motive to lie. This is

plainly wrong on two grounds.

The first ground is that the absence of an apparent motive to lie is not a helpful
tool with which to determine either credibility or reliability. The once too frequent
observation, long ago, by courts that a policeman had no motive to lie has been



discredited for generations; it cannot be allowed to leak back into our forensic

toolbox in diluted form.

[17] The second ground is that the Labour Court held, on the facts, that there was
no evidence of a motive to lie or to distort what had truly occurred and to, /"
catastrophize an incident to paint the appellant in a bad light; ergo, the m
witnesses were to be believed. This is an untenable conclusion. T ﬁctg
demonstrate overwhelmingly that the appellant was an unpopular(bosxen

by her own reckoning she was exacting, demanding, inclined tomo»{n\g e

and be authoritarian. The staff who had been corrected, rebuI@d and\&ntlmsed

' w,‘ n cause

for minor improprieties were glad to see the back of he;r”‘l't is C
that the Centurion branch ranked third in the country for%elle/@ performance.
That is a result that was welcomed by the management“é’nd not achieved
without a high level of performance being i}:a%d Q@tensmly by, inter alia,

gpggtradicted evidence of the

exacting and close management. Inde,ed e 1
appellant is that she was appomtedﬁ@cle@ u\g\}he branch after the branch had
'nqnl démpllne had become the norm. A

strict regime must have followed.age 4 matter of course.

/ Q\X

[18] The second mlsdlrectlon at, because there was no proof of a conspiracy

been neglected for several MOoRIAS;

among the W|tnesse \%c\%spondence of their several tales constituted a

type of self-s /upportlng\mrroboratlon This criticism overlooks where the onus

lay. More@r |t§s anotIYer example of fallacious forensic analysis — a variation

of wher‘@;herg is smoke there must be fire’. Although it is a valid consideration

that %ere %n\ﬁar fact evidence exists it must be considered and, where
@r@p%glven weight, it cannot of itself be taken as dispositive of the truth.

\eQe commlsswner as the trier of fact, was of the view that, on the probabilities,

*/ / \&éwo;mus resting on the respondent was not discharged, and reasoned that the
N W simllarltles in the tales of grievance were explained by the dislike of the staff for
¢ \3‘ their strict and exacting manager. The fact that a rival view can exist does not

mean the commissioner’s view was unreasonable.

[19] A third questionable criticism of the award, by the Labour Court, is the notion
that the commissioner examined the evidence piecemeal and failed to weigh it
holistically. The award traversed the high points of the evidence in a cursory



vein, but nevertheless, the commissioner articulated his conclusion as being
dictated by his assessment of the probabilities. The contention is advanced that
the commissioner focussed on technicalities and adopted a piecemeal
approach. The Review Court's traverse of the scope of the evidence differed
little from that of the commissioner and reached the opposite conclusion. In my
view, a fair reading of the award does not bear out the criticism tha&ﬁ*t‘ﬁé"'\;
commissioner did not evaluate the body of evidence approprlate& saf{ h
evidently, the testimony of each witness was remarked upon, but th%ole a%o
N W

enjoyed attention. \

[20] A particular passage in the award drew spirited condem&réT%n\Mﬁounsel in
the appeal. In para [57], dealing with the allegation %bem disrespectful,

offensive and childish, the commissioner wrote{hls

‘The evidence ... was replete with ’”W Mn and speculation. The
witnesses failed to succinctly stateﬁow al@gﬁ/hé\n’ the [appellant] treated them

in @ manner that is dlsrespectftﬂ@ffeﬁlve d childish...’
/)-\’\ ©
The italicised words were tfﬁ% ﬂ;@‘tls 5*’ criticism; the argument is that it

constituted a conclusiqs#- mc?ﬁ&ent with the body of evidence. This is
misdirected. First, a jalr reaqiﬁg of the passage shows that the italicised phrase
is a mere flourish, md&edf,f%xexample of the increasingly fashionable rhythmic-
triple- word-ﬂ@unsh seeﬁi\often in public writings and speeches, the function of
which is, to Q{amanze what is said rather than illuminate the point being made.
Second E%\balance of the quoted passage is a fair comment on the evidence.
'l:h.e\e rema%s in the context of the evidence given, should be understood to
’be a Xpre/S,SIOI’l of a view about the interpretation or spin by the witnesses on
y '\\‘; a&ged incidents. In truth, the flourish adds nothing to the material findings.
‘\\\ ' & ‘&elzmg on the semantic peculiarities of a given commissioner’s articulation of

?i'\\ ) an issue is seldom of any real value. The standard of articulation applied to

commissioner's awards makes allowance for a degree of clumsiness and

obscurity and weaponizing such examples to undermine the award is unhelpful.

[21] A fourth aspect is the question of why the witnesses did not complain at the

time the incidents occurred. This notable omission was treated quite differently
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by the commissioner and by the Labour Court. The excuse given by the
witnesses was that they were too scared to come forward, being intimidated
by the appellant. The commissioner rejected that as unconvincing. In this
regard, the commissioner took into account, inter alia, the example of the &

appellant calling Ncedi Sithebe ‘stupid’ because her team member commltted“/ b
a serious and embarrassing error about a client's overdraft where Sltheb%dld v
indeed, complain to Steven Blom, the Regional Manager. Moreover, \{&Q\h@
complained to him and he stating he would take it up with the appellam, Slthﬁe »

asked him not to. The appellant thereafter also apologised fé? the#bemﬁom

testified that when he followed up with Sithebe, she told hmthé\lssue Imd been
resolved. In addition, in regard to another incident, Sltk&be tes@tgfled that when

a co-employee, Yashna, (who did not testify), wanted f&gonyplam about the
appellant upsetting her by asking her to paﬁ for a replacement nametag,

Sithebe went to great lengths to stop her dBiag so B&f these examples tend

to contradict the notion that there Was r\bwépaﬁe to lodge a grievance.
Moreover, of considerable mportﬁ@ce, the ‘%rmal grievance process in a
business of the size and so |st|®§t|oﬁxﬁ’ the respondent was at all times
available to be used but m -Why would the commissioner's view, giving

weight to these factors ‘% ua}reas&\%able’?
&\m "
[22] On the other hand, [§ - L'fr Court was heavily impressed by this excuse.

No refutatiop™®f.the co}%missioner’s reasoning is offered in the judgment. This

clash o‘f\perspectwes is simply an example of two rival interpretations, but the

preferenc%\%e Labour Court does not displace that of the commissioner,

unlesﬁthe g ard falls foul of the threshold of the review test. It is not apparent

| how,in these facts, a conclusion could be reached that the commissioner's
. “award was unreasonable.

R \_[%‘Z%zf?ﬁﬁh, it was argued in the appeal that the commissioner exhibited a bias by

4 interfering in the presentation of the case. This is an unjustified perspective of
the commissioner's conduct. Commissioners are expected to assist an
unrepresented litigant. In my view, he did no more than that. Mr Phooko was
singularly defensive of the witnesses he called and came close to being

contemptuous towards the commissioner on occasion. The efforts by the
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commissioner to assist in the articulation of the appellant’s case and to exact

details from the witnesses deserved no criticism.

The main findings in the award: is there a demonstration of unreasonableness? ,_/;

4

[24] Are the commissioner's ‘credibility and probability’ findings egregious? My \
reading of the award is that the references by the commissioner to creﬁllltyf
and probability’ elides ‘reliability’ under that rubric, a not uncommon feaﬁi(eh_
judgments of the courts, no less than in awards. The crltlcal 133}@3 in 1@
analysis is what the commissioner found ‘acceptable evrden@ upoﬂ\w he

could safely rely’. The high points are addressed. &

ey

[25] Did the appellant call Mojau Maleke a ‘bum’ in isiXhos s_\ug@sedly a grave
insult? The commissioner believed the appellagt that this\d\iaL'r:ot happen. The
review court held she did say it. The eplsod@\@eﬁ% blﬁrre Maleke had made
no reference to this insult in his pre- -hearir 4 ament. He does not speak

isiXhosa. He claimed that only later{ but@for‘%the CCMA hearing, by chance,

he was told what the word meat, T\%quﬁﬁs after it was allegedly used. He
then testified about it at the C\CMA hearmg The appellant denies using it at all
and questions how Mal&e c:@UId \%t have learnt from the isiXhosa speakers
on the staff of its ng‘at(alght away. Certain obvious questions arise: Is

the allegation a fabn&tﬁnf 1

thinks he Mtely re&lls from many months ago? Was the word explained

to him @\é&

Even assm r;§>smcer|ty, the probabilities are fraught with the risk of error.

mﬁﬁng #‘ucenty, at best, why would the commissioner's rejection of the
allega%on in the face of a denial be unreasonable?

the evidence a sincere recollection of a word he

Baa-speaking person really the word he heard much earlier?

y
/\L

L2$}' Tl‘ﬁe ‘stupid’ remark made to Sithebe, alluded to earlier, was dredged up a year
after it occurred when, at the time it occurred, it had been reported to the
::' regional manager, Blom, and his intervention had been refused. Why would
the commissioner’'s take on this episode that there was a trawl for dirt to
blacken the appellant’'s name be inappropriate? Indeed, how could it be
unreasonable, especially when Blom’s unchallenged evidence was that

Sithebe told him that the spat was resolved between them? Moreover, why
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would an inference of mala fides be inappropriate which, in turn, contaminates

the reliability of other claims the appellant refutes?

[27] The charges about failing to motivate the staff were, even on their own terms, Y
puerile. On appeal, they were not pressed and correctly so. However, the,gf' i\\
efforts that were gone to vilify the appellant are a pertinent conS|derat|on Iﬁ\m\ \
aspects bear specific attention. (\. | ‘-\,’»i

27.1  First, no evidence was led about the respondent’s manage@l eth‘és
Other than the wusual generalised motherhogd- and@ppﬁfple
expressions of good leadership and mentoring, th;&@omrmssmner was
presented with no useful standard to examine arw consm'er whether the

appellant’s style of management was so mcongrue Sewith it that she was

in breach of her contract of employment

T ‘k A \\
27.2 Second, the case rested on two*exa‘%a S suggestlons made about

work process issues; the fl||@ of‘ATM.g with more cash than was the

practice and using shutters at A‘W‘M r@achmes

&
27.3 The gravamen off\e \%ash” complaint was that the suggestion by Mr

Maleke was ngot d&ﬁ WhICh upset him. The appellant said she did not
recall the su@ sﬂan ﬁelng made, but in any event, addressed the
proposaLas mapproprlate because of the undue risk of having too much
caﬁx\ln afl. ATM.

Thé' fshut\ter’ issue was complicated by the claim by Ms Tyukwana that

appellant stole her suggestion, made in 2015, and passed it off as
ther own. This version was rebutted by the appellant who related that she
¥ was familiar with the shutter idea from her experience at another branch,

a claim that stood unrebutted.

27.5 Why would the commissioner’s finding to prefer the appellant’s version

be unreasonable on these facts?

[28] A curious and unfortunate omission in the evidence is information about what

proportion of the staff at the branch held pejorative views about the appellant.
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Mr Phooko indicated in the course of the hearing that there were various staff
members who refused to be part of the case. In her defence, the appellant

called two senior managers. Admittedly their day-to-day exposure to the staff

must have been relatively limited. However, both expressed ignorance of any
of the appellant’s alleged patterns of bad behaviour. Thus, how overt could it

have been? Y
& W

[29] The greater part of the evidence was that the staff were subjected t@\a ba%gé\\v,
of rebukes about poor performance, said to be often made in mﬂo@any,of
others, delivered rudely or shouted, which upset the wﬂnesse& Includéd in this
were allegations of jibes aimed at the person; criticism Me aﬂ@g@breach of
the dress code, not standing when serving a custoQger I%e-commg and
derision at what was said to be inadequate gxcuses, a\d“many more. The
principal difficulty with this sort of grlevan(gg is I‘&furn@h sufficient details so

that the occurrences could be prope% ad&te the person accused of

causing the upset to be either rebui&d oyexrﬁgmed The charges were plainly

"" su@ episodes could be identified as
to time and context. Ms HIongwane 9{ evidence, for example, is replete with the
repeated mantra that th&appe&}lan@rangued the staff with ‘do that or don’t do

this' without any @ual eggmple of an instruction being described. The

drafted in vague terms because

implication of this |A @Netall when recalling supposed happenings from
years beformgs not\@ecessarlly mean that nothing occurred but, upon the
paus, the denial by the accused person has to be cogently

appllcagon*gf fhra . ¢
OVEIComER a@ if it is not, the accusation fails to gain traction. The
e digsiongr elicited evidence that staff meetings were recorded but no tapes
f ’{or tr\;nscrlpts were offered as objective corroboration of the rudeness alleged

(T\{‘» to have taken place at such times. Offensive behaviour, allegedly in the

- \< yresence of customers, supposedly an aggravating circumstance, was not
g\‘“ y_:\} ¥ corroborated by any customer taking the trouble to record the scene in the

; complaints book. An adverse inference was drawn by the commissioner from
\v not adducing such objective corroboration as might have been available. Why
would the decision of the commissioner to be unimpressed by such

generalised evidence be unreasonable? Why would the acceptance of the

appellant’s denials, given the onus, be unreasonable? Moreover, when this
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evidence is considered together with the absence of grievances being lodged
at the time of occurrence, why could the rejection of the version be criticised

as unreasonable?

Conclusions

=

[30] The evaluation of factual disputes is hard work and different triers-of- fact&ﬂeg!
have different assessments. The less coherent the evidence, the moreﬁeiy%
\>

®
is that there will be divergences in the assessments. S ‘\\,3
e N 4

[31] The degree of robustness which characterises the reahty of WMA a%ltratlons
is exactly the rationale for subjecting them to a review ﬁnd not aﬁ%peal The
courts must be cautious not to undermine the Ieglslatlvé\mze_n;z)

[32] The review court’s rationale for setting the awa@qsnde &annot stand.

The unaddressed question ’  ’> \\( {;*"'*1*?'
¢ , X
abo&ted obiter dictum is the question,

[33] An aspect of the case that warrag
o _ %
nevertheless now moot, of whét weéuld have been a proper sanction were the
appellant to have been;éﬂnd%o h&ge conducted herself inappropriately in the

manner in which sh ea‘t%”th her staff. In my view, it is far from apparent that
\

a summary dismi aJ Pyotild have been appropriate. Two obvious

considerati Whould %ve dominated the evaluation required.

[34] The first cc?ﬁhderaﬁ‘& is that an employee who has 23 years of unblemished
ser&;e ought Yot to be discarded lightly. The appellant worked for the

dept-from 1 February 1995: i.e., she had been an employee of the
_ \‘ respoﬁdent for almost the whole of her adult life. No serious weight was given
Qf/v \to Hhis elephant in the room.

\ i\i\ @x The second consideration is a peculiar aspect of the case. The appellant was
‘\i\ " appointed to a branch that was in need of rehabilitation owing to it having been
> neglected and ill- discipline having set in. Under her leadership, the branch
was recognised as the third best performing branch in the respondent’s

business.
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[36] If her style of management was inconsistent with what the respondent wanted,

the results certainly were what they wanted.

[37] It seems to me that the appropriate response upon an incongruence in

managerial style and respondent’s ethos being revealed would have been to 4 N

consider sending her for advanced management training.

[38] If one were to speculate that the appellant’s interpersonal style w&\ N
reformable, then the prospect of another post where she was not N{-see,

staff ought to have been explored. \‘\ s g

[39] Ultimately the impropriety of a dismissal is manifest. ( a

The appropriate relief

[40] Because of the lapse of time and the ne@o @aﬁ the transition to give
effect to the reinstatement order in th@aw&iﬂﬂf \approprlate to amplify the
order to cater for such curcumstanégs a@/fhe &tentlal of the appellant having
to give notice to another empl@]erﬁ orﬂer‘bo resume de facfo employment.

. // M
[41] Inthelight of the appellﬁs e‘vgde\% that she does not insist on being restored
to the post of mana@\)\Ce@mon branch, and the logistics of selecting another

post, a provision s@;@i&&made for the time necessary for interaction

between th_/emr&tles \\#

<
~

1. The appeal against the order of the court a quo is upheld.
2. The award is confirmed.

3. The costs of the appellant in the Labour Court and in the Labour Appeal
Court shall be borne by the respondent.
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4, The appellant shall report for duty to resume her employment with the
respondent upon receipt by her of a notice, in writing, of at least two

calendar months.

5. The restoration of the appellant's entitlements in respect of the
retrospective effects of the award shall be calculated and be pa p”m\
reinstated, as the case may be, in full, not later than 120 days calcu?@ed
from the date that this judgment is handed down.

Musi JA and Kathree-Setiloane AJA concur.
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